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Background 

Our article of 17th September 2020 reported on the judgment handed down on 15th September 2020 from 
the High Court regarding the Financial Conduct Authority’s Test Cases brought on behalf of policyholders 
against insurers of business interruption policies.  

The parties had voluntarily sought the Court’s involvement in the Test Cases to provide much needed 
clarity for industry, consumer and regulator alike on the recoverability of substantial losses (estimated to 
run to billions of pounds) flowing from the Covid-19 pandemic and the ensuing mandated restrictions it 
ushered in.  

While only 21 policies were before the Court, the FCA has estimated 370,000 policyholders hold some form 
of business interruption insurance underwritten by 60 insurers through c. 700 policies. All of these could 
potentially be affected by the outcome of the litigation. 

Following the High Court’s judgment, which found broadly in favour of policyholders, the parties were given 
permission to appeal directly to the Supreme Court by way of leapfrog appeal1, bypassing the Court of 
Appeal given the urgent nature of the proceedings and the stated aim to “achieve the maximum clarity 
possible for the maximum number of policyholders and their insurers, consistent with the need for expedition and 
proportionality”.  

Judgment 

On 15th January 2021, the Supreme Court handed down judgment.  

In what can be viewed as a definitive ‘win’ for the FCA and policyholders, the Supreme Court dismissed 
appeals brought by insurers, while simultaneously allowing those brought by the FCA and an intervening 
third-party. In so doing, the Supreme Court held that the High Court had been too restrictive in its 
determination of how certain policies should be construed (see further below) and, in effect, found that all 
policies examined responded to BI losses. 

Disease Clauses and Causation 

The Court held that each case of illness sustained by a person as a result of COVID-19 is a separate 
“occurrence” and that the Disease Clause only covers business interruption losses resulting from cases of 
disease which occur within the specified radius from the insured premises (typically 25 miles). 

A particularly thorny issue with which the Supreme Court had to grapple was the issue of causation i.e. the 
required connection between the occurrence and the business interruption losses. Insurers had argued 
that the operation of the usual “but for” test for causation meant that policyholders who could not 
demonstrate that their losses flowed directly from the specific local occurrence of the disease, and in 
circumstances where the widespread nature of the pandemic meant they would have suffered the same 
losses in any event, would not be able to recover their losses. 

The Supreme Court disagreed and held that the parties cannot reasonably be supposed to have intended 
that cases of disease outside the ‘radius’ could be set up as a countervailing cause which displaces the causal 
impact of the disease inside the radius, noting further: “it seems to us contrary to the commercial intent of the 
clause to treat uninsured cases of a notifiable disease occurring outside the territorial scope of the cover as 
depriving the policyholder of an indemnity in respect of interruption also caused by cases of disease which the policy 
is expressed to cover”. Had they intended to exclude cover in this way, then policies should have expressly 
stated so.  

 
1 Pursuant to s.12 of the Administration of Justice Act 1969 
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The Supreme Court also laid to rest the spectre of Orient Express2, which many considered to have been 
wrongly decided, which bound the court below and which the insurers had relied upon as a means to 
sidestep coverage in instances of competing causes of interruption, namely restrictions imposed within and 
outside the insured ‘radius’. 

In Orient Express, which centred around the recoverability of lost revenue (business interruption) suffered 
by a hotel in the hurricane-ravaged city of New Orleans, the hotel could not satisfy the test of causation as 
the court found that that the devastation of the hurricane to the city (as a concurrent cause to the damage 
to the hotel) would have meant that the hotel’s business would in any event have been interrupted by a non-
insured peril.  

This part of the judgment will have a significant effect on claims as insurers will find it difficult to restrict or 
deny losses on the basis that they are caused by uninsured risks. For lawyers, the judgment opens the door 
to a judicial restatement of the requirements of legal causation, which many commentators have argued 
requires clarification. 

Prevention of Access 

The judgment significantly expands the recoverability of losses caused by the prevention of access to or use 
of premises as a consequence of government or local authority-imposed restrictions.  

In a departure from the High Court’s decision, the Supreme Court held that the inability to use premises 
does not have to be an inability to use any part of the premises for any business purpose and may include 
prevention of access to a discrete part of the premises or to the whole or part of the premises for the 
purpose of carrying on a discrete part of the policyholder’s business activities. 

In the circumstances of a restaurant (which also offered takeaways), losses caused by the enforced closure 
of the restaurant would be recoverable, even though takeaways could still be offered. In other words, 
closure or prevention of access did not need to be total in order for policies to respond.  

The Supreme Court also held that restrictions preventing access to premises need not have force of law, 
such that instructions from the Prime Minister or a local authority may suffice. 

Trends Clauses 

The judgment also provides much needed clarity on the quantification of loss. The Supreme Court 
overturned the High Court’s decision on trends clauses. Adjustments should only be made to reflect 
circumstances affecting the business which are unconnected with COVID-19.    Losses should therefore be 
assessed on the assumption that there was no COVID-19 pandemic. 

Next Steps 

As our earlier article identified, the devil is in the detail. The Supreme Court’s judgment is declaratory in the 
sense that it relates solely to those policy wordings that were before the court. However, the FCA selected 
the policies in question precisely because they were representative of the wider wordings seen in the 
marketplace. There will therefore be much that can applied by analogy to other policy wordings.  

What is clear is that the Test Case regime, which has only recently been established, has worked and has 
worked quickly. It is only a little over eight months since the FCA commenced proceedings , in which time a 
full and reasoned judgment from the country’s highest court has been handed down, providing clarity, 
certainty and above all expediency to the many businesses which are waiting for insurers to respond 
positively (and in full) to the losses they have suffered. 

 
2 Orient-Express Hotels Ltd v Assicurazioni Generali SpA (trading as Generali Global Risk) [2010] EWHC 1186 
(Comm); [2010] Lloyd’s Rep IR 531. 
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