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FROM ROLLS ROYCE TO REVOLUTION

Will the English legal profession’s continuing efforts 
to hang on to a bygone approach to disclosure result 
in the court system being confirmed as the preserve 
of only the super-rich?

w w w . h u m p h r i e s k e r s t e t t e r . c o m

Mark Humphries (Senior Partner)



1 

Almost no English litigation procedural reform in living memory has been achieved without further 

increasing the cost of litigation. So it is with the Disclosure Pilot Scheme (“the Pilot”) now operating in the 

Business and Property Courts of England and Wales. 

Initially launched in January 2019 and recently extended until the end of 2021, the Pilot was said to 

represent a step change in the way in which litigators were to approach disclosure. The approach was not 

fit for purpose in the 21st century; nor was it, if the truth be told, in the last decade of the 20th century. The 

legal profession did not fully understand, or turned a blind eye to, the burdens and costs of the process 

and the judiciary ignored its deficiencies and did not adequately utilise the wide range of alternative 

disclosure options (including no disclosure) made available under CPR Part 31. The result was that 

disclosure searches were generally far wider than necessary.   

It was therefore proposed that there should be a yet further conscious move away from the former Part 

31 “standard disclosure” as the default. The focus was now to be on issues-based disclosure. The parties 

were to cooperate with each other to enable the lawyers to gain greater control of the costs incurred by 

their clients and to try to eliminate the disclosure of large volumes of irrelevant documents. All of this was 

embodied in the new Practice Direction 51U. The outcome has been lamentable. 

The Pilot introduced a two-step approach to disclosure starting with a mini disclosure exercise at the start 

of proceedings. Each party must now provide an “initial disclosure” list of documents at the same time as its 

statement of case (PD 51U, section 5.1). This list is to be accompanied by copies of the key documents on 

which it has relied (expressly or otherwise) in support of its pleading, restricted to either 1,000 pages or 

200 documents or such higher but reasonable figure as the parties may agree (PD 51U, section 5.3). 

Ironically, however, given that this was presumably thought to be a desirable reform, the parties could 

agree to dispense with initial disclosure altogether. 

Any form of further disclosure, referred to as “extended disclosure”, now needs agreement from a judge, 

must relate to the issues to be decided and must be proportionate (PD 51U, section 6.4). Several 

alternative disclosure models are available (PD 51U, section 8):  

• only known adverse documents (Model A) 

• only key documents (Model B) 

• request led search-based disclosure limited to key issues (Model C) 

• narrow search-based disclosure including adverse documents (Model D)  

• wide-searched based disclosure (Model E) 

Tailored disclosure by reference to a menu of options is not new. It was at the heart of the Jackson 

reforms and was already embodied in Part 31 of the Civil Procedure Rules. It is therefore legitimate to 

question whether the Pilot could ever have changed the culture of disclosure or whether it was just 

another exercise in rearranging deckchairs on The Titanic. 80% of disclosure orders made under the Pilot 

in the Commercial Court have apparently followed Model C, no doubt because it sits in the middle of the 

range of options and therefore seems most difficult to challenge. 

Early indications of the effects of the Pilot, captured in September 2020 in Professor Rachel Mulheron’s 

report conveying feedback from 44 law firms, have been utterly predictable - almost uniformly negative.  
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Initial disclosure duplicates with extended disclosure, which is almost always ordered in some shape or 

form, and the outcome is increased costs. The Pilot has replaced the former disclosure report and 

electronic documents questionnaire with the far more prescriptive “disclosure review document” (“DRD”). 

Its completion is described as “monstrously difficult” and “hopelessly laborious” and the complexity and 

accompanying cost ramifications of the DRD and the disclosure list of issues have resulted in tactical 

positions being taken by opposing parties and their lawyers despite judicial exhortations. See, for 

example, McParland & Partners Ltd v Whitehead [2020] EWHC 298 (Ch). That was, of course, inevitable. 

Parties to litigation have opposing positions. Often it will be the case that one party wishes to increase the 

cost of disclosure while the other party wishes to contain it. Litigation is not a cosy transaction in which all 

parties have the same objective – it is naturally hostile and fraught with conflict. Judges can try their best 

to impose a culture of cooperation, but lawyers also have to look out for their clients’ best interests. 

However, there are occasional anecdotal reports of parties reaching agreement. In one example, the 

parties agreed to a list of 20 issues and further agreed that, for a number of those issues, they would use 

Model C disclosure and for the rest they would use Model B. In McParland Models B, C, and D were 

ordered in respect of different issues: Model C was thought to be suited to an issue where a vast number 

of documents were likely to exist but most of which would likely be irrelevant to the dispute whereas 

Model D was thought more suited to the central issues of breach and loss. Superficially, this represents a 

significant move away from searching for documents with relevance to any of the issues in the statements 

of case towards a more targeted and less wasteful process. In practice, however, it is difficult to see how a 

disjointed approach involving a partial search and, no doubt, the use of technology could ever end up 

saving significant costs. In reality, it makes the task of conducting the disclosure even more tricky for 

those directly involved, whilst still imposing cost burdens not appreciably different from those of standard 

disclosure. 

The use of Disclosure Guidance Hearings (“DGH”), which were introduced under the Pilot to enable 

parties to seek guidance from the court concerning the scope or implementation of an order for extended 

disclosure, was initially limited but has now resulted in multiple expensive hearings about disclosure. In 

response, the courts have indicated that they will generally only allocate limited court time for DGHs, 

betraying the continuing attitude of some judges to disclosure – “work it out for yourselves and don’t bother 

me with it unless it’s absolutely essential”. 

So the key findings of the Mulheron report should come as no surprise to anyone: 

• Only 4% of respondents thought costs had been saved as a result of the Pilot – a percentage which 

is, of course, statistically irrelevant 

• One respondent said the only reason why a case settled after the CCMC was that, having seen 

how much had been spent on the disclosure process, the parties did not want to continue the 

litigation. This is obscene. Driving litigants away from the courts by further pricing them out of the 

system is a denial of access to justice 

• Only 16% thought the Pilot produced the same or better accuracy of returns of relevant as 

opposed to irrelevant documents than before the Pilot 

• Respondents reported that the Pilot was being used tactically, that it is based on the incorrect 

supposition that all parties will act reasonably and that the different Models were capable of 

exploitation by an unscrupulous party 
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• Only 2% thought the burdens of disclosure were reduced by the Pilot

• Increased court time involving multiple hearings and intractable disputes over disclosure issues

have resulted

• Only 6% saw evidence of a culture change

• On closer analysis, however, the reports of a culture change were all in the wrong direction –

parties having more opportunity to argue, a further barrier to access to justice and creating a

cottage industry for lawyers and e-disclosure providers

• Most worryingly of all, some respondents recommended reverting to the previous system – a 

system that was condemned as requiring change in order to reduce costs in order to provide

greater access to justice

Artificial Intelligence (AI) is being used extensively in cases involving large volumes of data. Early case 

assessment technologies underpinned by data analytics can explore the key issues in data populations 

without human intervention or the use of keywords. Lawyers are, for example, able to see millions of 

documents on a screen and the software automatically categorises the documents into topic groups which 

can be explored to find key case issues. Alternatively, the technology can be used to build case models 

that aggregate the data needed for a case. Machine learning technologies are also being used routinely by 

lawyers to streamline the review of documents in cases, whether for case building purposes or disclosure. 

Parties can now opt for their lawyers to read only a very small percentage of the document population 

online and a software algorithm can be deployed to learn from the lawyers, and then review and 

categorise the rest of the document population automatically. This type of machine learning or predictive 

coding technology was approved in Pyrrho Investments v MWB Property [2016] EWHC 256 (Ch). 

Yet none of this is a solution to the central problem of cost. All that it amounts to is the use of the best 

available technology to try to cope with a litigation procedure that was designed for a bygone age of typed 

memos and filing cabinets. The real question now is not how disclosure can best be carried out, nor even 

how cheaply it can be done; the big question is how far it is possible to go with the abandonment of the 

entire process of disclosure without completely destroying the ideal of litigation being conducted openly 

and fairly. 

The adverse effects of the Pilot on the cost of litigation need to be reviewed from start to finish. Thus, in 

the solicitor’s first meeting, can the client afford to bring the claim? What is the effect of anything other 

than Model A on the client’s supposed right of access to justice? What effect does the ambit and cost of 

the opponent’s disclosure have on the client? What ramifications does that have for ATE insurance and/or 

security for costs? Could there possibly be a more just alternative if the need to reduce overall costs 

drastically were to be promoted to the number one consideration? Once litigation is unaffordable (as it is 

for most litigants now), are lawyers and courts continuing to serve a useful function? If litigation is not an 

option, are the courts forcing litigants to take the matter into their own hands and seek some form of self-

redress? How is that consistent with promoting the rule of law? 

The answer to the problem is not difficult to find. It lies in an approach to documentary evidence that finds 

favour in the world of international arbitration and variants on which are adopted by courts and tribunals 

in many other developed jurisdictions at greatly reduced cost and with no allegations of unfairness. The 

concept is simple: in the digital age in which it is no longer economically sensible (or even possible) to 

search all known sources of potentially relevant documents in the hope of finding (or not finding) 
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documents that are not known to exist and which may or may not be useful, why not invite the parties to 

put forward the documents on which they rely and then invite their opponents to make targeted requests 

for the production of specific documents or limited categories of documents? No fishing expeditions – 

only documents which they have reason to believe, backed by evidence, are in the other party’s 

possession or power and which are likely to be materially helpful in resolving a key issue in the dispute. 

These requests can be adjudicated at the DGH, for which no costs should be recoverable in order to stamp 

out tactical applications for large numbers of documents or excessively wide categories. 

The cost of disclosure would be a fraction of what it is now, and indeed a fraction of what it has been for 

many years before. Access to justice for all would be enhanced. Are there any downsides? In almost every 

case the outcome is likely to be the same as it would have been if the parties had been forced to bankrupt 

themselves through the Pilot. This is surely a better solution than anything that has been tried before. 
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