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Introduction 

The FCA has recently embarked on a well-intentioned exercise to provide clarity and certainty on the 

availability of business interruption insurance for Covid 19 losses mainly for the benefit of SMEs.  It is 

hoped that this will save time and legal costs and provide some level of consistency in claims handling 

between different insurers and policy wordings.  Whether it produces a result that benefits 

policyholders remains to be seen. 

It is, however, a bold move by the regulator.  The insurance industry is not normally open to initiatives of 

this kind but possibly is feeling the heat of public opinion and attracted by a saving of legal costs.  

Insurance policy wordings are notoriously opaque documents and usually presented to policyholders in 

standard form with optional extensions (hence are rarely read by policyholders let alone negotiated by 

brokers on their behalf).  There will also be a myriad of circumstances giving rise to the losses claimed 

under the relevant policies although (allegedly) all will have the same cause – Covid 19 and the resulting 

Government instructions.   

The FCA has now published details of the process, timeline and sample policy wordings that will be 

placed before the court for determination.  It is hoped that by this process legal precedent will be 

established or at least guidance provided for policy wordings that do not form part of the sample. 

Process 

The FCA has selected 17 policy wordings that it believes capture the majority of the key issues that could 

be in dispute between policyholders and their insurers1.  These policies provide stand-alone business 

interruption cover. 

Many policies are written on the basis that cover for business interruption losses will only be available 

where there is proven damage to a property or building from which those losses result.  These policies 

are generally considered to be non-responsive to Covid 19 losses (since no property damage has 

occurred) and are therefore excluded from the process. 

All other insurers will be required to review their relevant policies to determine whether their claims 

handling will be affected by the outcome of the court process2.  They must decide whether the handling 

of business interruption claims under their own relevant policies will be affected by the court’s 

determination of the sample policies.  The outcome of this review will have to be reported to the FCA so 

that there is some regulatory oversight of the application of the court’s declaratory judgment by other 

insurers and to other relevant policy wordings. 

There are two main issues for the court to decide in the case of each sample policy wording.  First, 

whether the business interruption losses are covered by the policy terms.  Second, if there is cover, 

whether the losses suffered were caused by the insured peril or event. These are questions of law and 

fact and the interpretation of the relevant policy wording.  For this purpose, the court will be presented 

with agreed facts (for example the date and nature of steps taken by the UK Government or any other 

relevant public body in relation to Covid 19) and assumed facts (for example the nature of the affected 

 
1 The policies are underwritten by Amlin, Arch, Argenta, Ecclesiastical, Hiscox, QBE, RSA and Zurich 
2 Currently subject to a short consultation exercise 
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businesses, how the businesses were affected, whether the businesses were wholly or partially closed 

and why). 

The court will not be asked to determine other issues such as aggregation (how many losses and 

therefore the application of the policy excess and limits), additional causation issues specific to loss of 

rent, and the specific quantum of any claims where cover is held to exist. 

The proceedings will be in the commercial court and therefore heard and determined by a specialist 

commercial judge.  A legal team appointed by the FCA will represent policyholders at the hearing (led by 

Colin Edelman QC – a leading insurance counsel and Deputy High Court Judge).  Insurers will 

individually appoint their own legal teams. 

Due to the amounts involved and the public interest, the court’s declaratory judgment may be appealed 

with the permission of the court at first instance or the Court of Appeal in the normal way.  A leap-frog 

appeal to the Supreme Court has not been ruled out. 

Timeline 

The FCA is aiming to commence proceedings on or before 9 June 2020.  Insurers will file their defences 

by 23 June 2020 with the FCA filing a reply by 3 July 2020.  The current intention is that the trial should 

take place over 5-10 days and conclude by the end of July 2020.  The trial will be held in public. 

Due to the urgency of the matter, we would expect the court to be able to give a written judgment 2-3 

weeks later. 

It may be possible for the parties to line up the Court of Appeal for a potential appeal in advance of 

judgment being given at first instance or possibly the Supreme Court in the event of a leapfrog appeal. 

In our view, a final determination of the proceedings is unlikely to happen much before the end of the 

calendar year particularly if there is a two-stage appeal process which is the more likely outcome.  It will 

then be for insurers to apply the court’s determinations to individual claims which itself could delay 

claims payments not least due to the number of claims. 

Sample policy wordings 

It is proposed that the policy wordings should be presented to the court by (a) insurer and (b) wording 

type.  For example, for Hiscox there are three wording types.  Under each are listed those policies which 

are considered to fall within that wording type (e.g. under Type 1 are listed Professions, Retail, 

Technology, Nor for Profit, Trades etc.).   In each case, one of these policies is identified as the lead 

wording.  The insurer will be asked to agree that the other wordings listed under the wording type are 

materially identical to the lead wording (or otherwise explain why not). 

All the sample policies contain some version of a “Disease” clause and/or “Denial of access” clause.  

Generally speaking, the former provides cover for losses caused by notifiable diseases (or illness 

resulting therefrom) occurring at or in the vicinity of the premises; the latter to losses resulting from the 

actions of competent authorities.  

Relevant exclusions are included for the purposes of determining the scope of cover and some other 

clauses such as a “Trends” clause which defines turnover. 
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Conclusion 

For policyholders, the FCA court process may provide an early or earlier determination of their 

insurance claims and save substantial legal costs.  It will be important that the FCA and its legal team 

fight hard for the rights and interests of policyholders in court rather than merely acting as regulator of 

the insurance market seeking a resolution of a market issue. 

The insurance industry will not be relishing the scrutiny of its own policy wordings and claims handling in 

public.  The courts are not in the habit of complimenting insurers on their contract wordings.  Some of the 

positions that insurers will be forced to take to deny cover for Covid 19 related losses will not be 

attractive.  They may be viewed in the court of public opinion as petty, mean and legalistic.  It is to be 

hoped that the court process and publicity may force some insurers to decide before judgment is given 

that some denials of cover are not sustainable. 
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