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The commercial opportunities created by the fall of the USSR, and more generally, by regime change in 
more turbulent parts of the world have created an abundance of opportunities for astute business people 
to acquire substantial wealth. Often that wealth is obtained though legitimate means, but not always. This 
is particularly the case in jurisdictions where political power and wealth go hand in hand and the risk of 
corruption is high. 

In this era of 24 hour multi-platform traditional and social media you do not have to delve too deep to find 
examples of ostentatious displays of wealth in the UK. Many articles, posts etc. concern individuals already 
in the public eye; successful actors or musicians or serial entrepreneurs for whom such a purchase appears 
commensurate with their income. However, in other instances, the purchases will be made by individuals 
about whom little may be known, particularly their source of apparent wealth. In the latter category, often 
the acquired assets (particularly real estate or shareholdings), will be held by offshore entities in 
jurisdictions where precise details of the ultimate beneficial ownership are not easily discernible, if at all.   

The inflow of substantial funds from foreign nationals based outside the European Economic Area (the 
“EEA”) into the UK and the attendant media coverage has driven a perception that the UK is  a “safe haven” 
to hide, or launder, wealth obtained through illegitimate means (whether internationally or domestically). 
Starting at the turn of the century, the UK Government has made great strides in combating that perception 
by introducing various legislation, such as the Proceeds of Crime Act 2002 (“POCA”) to prevent and deter 
money laundering, and to prosecute those found to have committed money laundering offences. 

Unexplained Wealth Orders 

A relatively recent addition to the arsenal of powers available to UK law enforcement agencies in the 

battle against money laundering is the Unexplained Wealth Order (“UWO”) which was introduced by the 

Criminal Finances Act 2017 (termed by the media as the “McMafia laws”) which came into force on 31 

January 2018 and amended Part 8 of POCA1. 

In this article we (i) outline the statutory provisions governing UWOs, (ii) comment on how they have been 

applied and (iii) consider potential ramifications for future use by reference to three recently reported 

judgments regarding UWOs. 

Reverse burden of proof 

A UWO is, as the name suggests, an order of the Court, which in summary requires the subject of the UWO 

(the “Respondent”) to provide a statement detailing the extent of his or her interest in relation to the 

property2 which is the subject of the order and the source of the funds used to acquire that interest3 (with 

any supporting documentation, if so required under the terms of the UWO granted4).    

It is an investigative power which is civil, rather than criminal, in nature although it sits alongside other 

criminal powers provided in the POCA. A key element of the UWO is the reversal of the burden of proof – 

once the Court is satisfied that an UWO is appropriate it is the Respondent that bears the onus of proving 

that his or her property was acquired using funds obtained from a legitimate source.  

Who can apply for a UWO? 

A UWO can only be obtained by an application to the High Court by an “enforcement authority” defined in 

POCA5  as the National Crime Agency (“NCA”), Her Majesty’s Revenue and Customs, the Financial Conduct 

Authority, the Director of the Serious Fraud Office or the Director of Public Prosecutions (in England, 

 
1 Sections 362A to 362T inclusive. 
2 It bears noting that whilst POCA refers to “property” it is not solely limited to real estate but would apply to any assets  
3 Section 362A(3) of POCA 
4 Section 362A(5) of POCA 
5 Defined at section 362A(7) of POCA 
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Wales and Northern Ireland). It is not, therefore, an order that an ordinary litigant can seek in civil 

proceedings.  

An application for a UWO can be made on a with, or without, notice basis. Given the risk of any dissipation 

of the assets, we expect that applications will normally be made on a without notice (i.e. ex parte) basis along 

with an application for an interim freezing order (“IFO”) to prevent the Respondent and any other person 

with an interest in the property from dealing with the property. 

What are the requirements for a UWO to be ordered? 

The requirements for an UWO order to be made are set out in section 362B of POCA. 

The starting point is that the High Court must be satisfied that there is reasonable cause to believe that: (i) 

the Respondent holds (alone or with other persons6) the property in question (the “Holding Requirement”) 

and (ii) the value of the property is greater than £50,0007 (the “Value Requirement”). 

If those requirements are met then there are two preconditions for the making of an UWO8.  

Firstly, the High Court must be satisfied that there are reasonable grounds for suspecting that the known 

sources of the Respondent's lawfully obtained income would have been insufficient for the purposes of 

enabling the Respondent to obtain the property which is to be the subject of the UWO9 (the “Income 

Requirement”). 

Secondly, the High Court must be satisfied that the Respondent is: 

 Either a “politically exposed person” (commonly referred to as a “PEP”; the “PEP Requirement”), or 

 There are reasonable grounds for suspecting that: 

o the Respondent is, or has been, involved in serious crime (either in the UK or elsewhere); or 

o a person connected with the Respondent is, or has been, involved in a serious crime 

(together, the “Serious Crime Requirement”). 

It is clear from the wording of the preceding section of POCA that the application cannot be used as a 

“fishing expedition” to require information about a wide array of unparticularised assets, but must instead 

provide specific details of the property to be the subject of the order. 

If an UWO or IFO is made in respect of any property believed to be outside the UK (it can be made in respect 

of property overseas if there is a connection with the UK), a request may be made via the Secretary of State 

to the government of the receiving country to seek prevention of its dissipation.  

Against whom can an UWO be made? 

An UWO can be obtained against any individual or company10, regardless of where they are domiciled, 

based or registered. Moreover:  

 there is no threshold requirement that the Respondent to the UWO be subject to ongoing criminal 

or civil investigations or proceedings before the UWO can be granted11, nor that the Respondent or 

 
6 Section 362B(5) of POCA 
7 Section 362B(2) of POCA, 
8 Although it appears from the reported judgments that the Holding Requirement and Value Requirement are only considered after the pre-
conditions in practice. 
9 Section 362B(3) of POCA 
10 Home Office Factsheet – Part 1 Chapter 1 – Unexplained Wealth Orders (in relation to the, as then, Criminal Finance Bill) 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/564467/CF_Bill_-_Factsheet_2_-_UWOs.pdf; see also section 
362H(5) of POCA 
11 In contrast to, for example, a disclosure order under section 391 POCA (see in particular 391(3)) 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/564467/CF_Bill_-_Factsheet_2_-_UWOs.pdf


3 

 

a person connected to the Respondent is the subject of ongoing criminal investigations, or been 

found guilty of a serious crime, in another jurisdiction; and 

 if the Respondent is a PEP who is not a citizen of an EEA state, there is no need establish that the 

Respondent, or a person connected to the Respondent, is or has been involved in serious crime; 

A PEP is defined as an “individual who is, or has been, entrusted with prominent public functions by an 

international organisation or by a State other than the United Kingdom or another EEA State” or a family member, 

close associate or otherwise connected to a PEP.12 In determining whether a person has been entrusted 

with “prominent public functions”, is a family member or a “close associate” of a PEP regard is to be had to 

Directive 2015/849/EU of the European Parliament and of the Council of 20 May 201513. 

What are the consequences of non-compliance with an UWO? 

If a Respondent complies with the UWO within the relevant period, the enforcement authority has 60 days 

to consider the evidence put forward and decide whether to take any further action, begin a civil recovery 

investigation or apply for a recovery order. 

A failure to provide an adequate response (or no response at all) to an UWO without a “reasonable excuse”14 

could give rise to a number of civil or criminal penalties including: 

 A prison sentence of up to two years, or a fine, or both, for any false or misleading statements 

provided recklessly or knowingly15; 

 A presumption that the property was not “lawfully obtained” under the laws of the state from where 

the income arose16, giving rise to the spectre of civil recovery proceedings under Part 5 of POCA; 

UWOs in practice  

The NCA is the only enforcement authority to date that has applied for UWOs17. In addition to the UWOs 
in the reported judgments, addressed further below, the NCA has also obtained an UWO against an 
unnamed Northern Irish woman believed to be associated with criminals involved in paramilitary matters 
and cigarette smuggling18. The salient headline facts of the recently reported cases are summarised below. 

In the case of Zamira Hajiyeva v National Crime Agency19, Mrs Hajiyeva, a national of Azerbaijan (which is 
outside the EEA) applied  unsuccessfully to the Court of Appeal to discharge an UWO ordered against her 
following a similar, unsuccessful, earlier application to the High Court20. Mrs Hajiyeva was the first 
Respondent to an UWO under which she was ordered to explain the source of funds used to acquire a 
property in Knightsbridge.   

The UWO had been ordered against Mrs Hajiyeva on the basis that she was the beneficial owner of the 
property, both she and her husband were PEPs and that her husband’s lawfully obtained income would have 
been insufficient to obtain the property.  

Mrs Hajiyeva, whose reported spending in Harrods made national news21, is married to Mr Jahangir 
Hajiyev, a former chairman of the International Bank of Azerbaijan, the largest bank in the country in which 
the state had a controlling shareholding of not less than 50.2%.   

 
12 Section 362B(7) of POCA 
13 Section 362B(8) of POCA 
14 Section 362C(1) of POCA; the period in which a response to an UWO is to be provided is set by the Court (Section 362C(4) of POCA) 
15 Explanatory Notes to the Criminal Finance Act 2017 - http://www.legislation.gov.uk/ukpga/2017/22/notes 
16 Section 362A(6)(c) of POCA 
17 Based on published reports at the time of writing 
18  https://www.nationalcrimeagency.gov.uk/news/nca-secures-unexplained-wealth-order-against-properties-owned-by-a-northern-irish-
woman 

19 [2020] EWCA Civ 108 
20 National Crime Agency v A [2018] EWHC 2534 
21 https://www.bbc.co.uk/news/uk-51387364 

http://www.legislation.gov.uk/ukpga/2017/22/notes
https://www.nationalcrimeagency.gov.uk/news/nca-secures-unexplained-wealth-order-against-properties-owned-by-a-northern-irish-woman
https://www.nationalcrimeagency.gov.uk/news/nca-secures-unexplained-wealth-order-against-properties-owned-by-a-northern-irish-woman
https://www.bbc.co.uk/news/uk-51387364
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Mr Hajiyev resigned from the Bank in March 2015. In December 2015, he was arrested in Azerbaijan and 
subsequently charged with various offences in connection with his employment at the Bank. In 2016, Mr 
Hajiyev was convicted in Azerbaijan for various offences including misappropriation, abuse of office, large-
scale fraud and embezzlement at the bank, sentenced to 15 years' imprisonment, and ordered to pay the 
bank a sum of approximately US$39 million. 

The appeals, before the High Court and the Court of Appeal, raised a number of points regarding the correct 
interpretation of the statutory test for identifying a PEP, the Income Requirement, spousal privilege and 
the privilege against self-incrimination and Article 1, Protocol 1 of the European Convention on Human 
Rights (“ECHR”) rights.  

In National Crime Agency v Mansoor Mahmood Hussain & Others22 the NCA secured an UWO and an IFO 

against Mansoor Mahmood Hussain, a Leeds businessman, and IFOs against six respondent companies, 

which Mr Hussain wholly owned and which in turn owned or controlled residential and commercial 

properties. 

The UWO was ordered on the basis the NCA had sufficient evidence to support a reasonable suspicion 

that Mr Hussain was operating as a professional “enabler” or money launderer for a number of well-

known criminals who operated in the Leeds/Bradford area. There was sufficient evidence to suggest that 

he was using the respondent corporate vehicles which he controlled to money launder criminal proceeds 

by funding the purchase of residential and commercial properties. Furthermore that Mr Hussain’s 

personal income based on declarations to Her Majesty’s Revenue & Customs was insufficient to acquire a 

property portfolio worth nearly £10 million. 

In National Crime Agency v Andrew J Baker & Others23, the High Court discharged three UWOs and IFOs 

which had been granted in respect of three London properties on an ex parte application by the NCA. The 

NCA has indicated that it intends to appeal the decision. 

The UWOs and accompanying IFOs had been granted on the basis of evidence from the NCA that the 

properties had been acquired as a means of laundering the proceeds of unlawful conduct by Rakhat 

Aliyev. Mr Aliyev, a Kazakh national, had until June 2007 been married to Dariga Nazarbayeva (the 

daughter of Nursultan Nazarbayev, the former President of Kazakhstan) and had died in prison in Austria 

on 24 February 2015.  

In response to the UWO, extensive information regarding the purchase and transfer of the properties, 

their registered and ultimate beneficial owners was provided in a letter with enclosures. The letter  

revealed that Mrs Nazarbayeva and her son, Nurali Aliyev, were in fact the ultimate beneficial owners of 

the properties, and that Mr Aliyev was not connected with the purchase of the properties. Both Mrs 

Nazarbayeva and her son were wealthy in their own rights and had the income to buy acquire and 

maintain the expensive properties that were the subject of the order. The Court found that the NCA had, 

in a number of aspects, made unreliable assumptions regarding the source of funds used to purchase the 

properties and did not take account of material facts which would have been readily discoverable. 

Comment 

UWOs were a topic of discussion at English Law week hosted in St Petersburg and Moscow last November, 

which the authors attended. The general perception was that UWOs were created with a primary focus on 

identifying unexplained sources of the significant capital inflow from Russia and former USSR states24 since 

 
22 [2020] EWHC 432 (Admin) 
23 [2020] EWHC 822 (Admin) 
24 See, for example, Deutsche Bank’s special report on 9 March 2015, “Dark Matter: the hidden capital flows that drive G10 exchange rates” 
(https://assets.documentcloud.org/documents/3036316/Special-Report-9-Mar-2015-2.pdf) which identified that “a good chunk of the UK’s GBP 
133bn of hidden capital inflows is related to Russia” 

https://assets.documentcloud.org/documents/3036316/Special-Report-9-Mar-2015-2.pdf
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the turn of the century. Only time will tell whether those suspicions are well-founded, but is perhaps of note 

that two out of the three reported cases involved alleged PEPs from the former USSR. 

Lessons learnt 

It is too early to tell how the UWOs will be used in practice given the limited take-up to date and the 

absences of a wealth of jurisprudence as to the Court’s approach to evaluating applications for UWOs (and, 

indeed, their discharge). However the reported judgments suggest that: 

 It is a relatively low threshold to obtain an UWO. 

 Respondents will not generally have a right to anonymity but hearings of UWO applications are 

likely to be held in private to secure the proper administration of justice (particularly if the 

Serious Crime Requirement is engaged). 

 The use of complex offshore corporate structures or trusts is not, without more, a ground for 

believing that they have been set up, or are being used, for wrongful purposes, such as money 

laundering. 

 For the purposes of the Holding Requirement and the Value Requirement, the enforcement 

authority does not need to prove to the civil standard (balance of probabilities) that a 

Respondent holds the property. All that is required is for the Court to be satisfied that the 

opinion is one which a reasonable person could, in the relevant circumstances, hold. 

 In relation to the Income Requirement: 

o Enforcement authorities can have regard to a criminal conviction in a foreign jurisdiction 

unless it is “a case where the conviction resulted from a confession or torture”25; and 

o It does not need to be established applying the criminal burden of proof, i.e. beyond 

reasonable doubt. 

 Privilege against self-incrimination and spousal privilege would only apply in relation to 

potential criminal offences in the UK and cannot be invoked in relation to potential criminal 

offences in other jurisdictions. 

 In respect of the PEP Requirement: 

o If a state has a majority shareholding in an enterprise it will be deemed to be a state-

owned enterprise (or “SOE”), as a matter for determination under English law (not the 

law of the state in which the enterprise is located); 

o In the case of an SOE based outside the EEA, a PEP does not have to be specifically 

entrusted with his or her role by an international organisation or a state; and 

o Whilst an alternative to the Serious Crime Requirement, it appears that the two may 

well be elided in the case of non-EEA PEPs. 

 In the case of the Serious Crime Requirement: 

o  there must be an “irresistible inference” that property is the product of unlawful 

conduct; and 

o “involvement” in serious crime does not necessarily involve the Respondent having 

committed or even “facilitated” the actual commission of a crime. 

 
25 [2018] EWHC 2534 (Admin) at paragraph 82 
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 An UWO does not interfere with any rights under Article 1, Protocol 1 of the ECHR.  

Questions that still remain open 

It is difficult to draw too much from a handful of cases, as with most areas of law, the Court’s approach to 

determining applications for UWOs will likely turn on the specific facts of the case before it. As such, there 

are still a number of questions as to how the UK Courts will determine applications for UWOs (and any 

subsequent appeals) and other ancillary issues that might arise as a consequence of UWOs, including: 

 For non-EEA citizens who are not PEPs, what would constitute “reasonable grounds” for 

suspecting that the known sources of the Respondent’s lawfully obtained income would have 

been insufficient to obtain the property in circumstances where there is no relevant criminal 

conviction? Would it be necessary for at least a criminal investigation in the relevant state to 

have been commenced? 

 What would the Court consider to be a “reasonable excuse”26 for failing to comply with the 

requirements imposed by the UWO? In the High Court application, Mrs Hajiyeva relied on 

difficulties in obtaining information from her husband given his incarceration but that did not 

appear to be a sufficiently “reasonable excuse”. 

 What is level of detail regarding the Holding or Income Requirement is sufficient to discharge 

an UWO? In NCA v Andrew J. Baker, a great level of detail was provided together with supporting 

documentation (albeit with some gaps), including “cogent” evidence that Ms Nazarbayeva was 

the founder of one of the Respondents and the source of its funds.  But how much is enough 

particularly if you are dealing with historic fund transfers and acquisitions. 

 What level of state ownership is sufficient to declare that a particular enterprise is a SOE as a 

matter of English law which is a fact dependent enquiry? In Zamira Hajiyeva, the Ministry of 

Finance for the Azerbaijan Democratic Republic at all material times had a shareholding of 

greater than 50%, but would the Bank have been considered a SOE if the state held a less than 

50% interest at the relevant times? 

 What degree of proximity is required to a serious crime for the Serious Crime to be engaged, if 

a Respondent does not need to have committed or facilitated the crime itself? 

 Also of note in the Zamira Hajiyeva case is the reference to a mortgage over the property 

provided by Barclays Bank (Suisse SA) for “up to £7,475,000” which was subsequently 

discharged. There was no suggestion of wrongdoing on the part of Barclays, which barely 

features in the judgment, but it does give rise to the spectre of other third parties being drawn 

into UWOs – for example, banking institutions through which funds flowed or joint venture 

partners who may not fully appreciate the beneficial ownership of their partners. They may, for 

example, be requested by the Respondent to aid in responding to the UWO, and their ability or 

willingness to do so may raise questions over their own compliance with applicable anti-money 

laundering requirements.  

Conclusion 

Many of us will have experienced a situation where we have been unable to return a product to a shop 

because we have lost the receipt, or been unable to call on a product guarantee because we no longer have 

the paperwork. The complications faced in those scenarios are magnified by UWOs, particularly in 

situations where deals may have been agreed orally or there is a patchy record of historic transactions. It 

 
26 Section 362C(1) 
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would be prudent therefore for anyone who is potentially at risk of an UWO ensure that their financial 

records are preserved and maintained to enable a fulsome and detailed response to any UWO. 

It is also paramount that anyone who is the subject of an UWO, or a third party connected with the property 

about which information is sought, obtain legal advice regarding their rights and obligations.  
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