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Introduction 

Against the background of the global pandemic, enforced social distancing and widespread economic fallout, 

UK courts from the highest to the lowest have held firm in their desire to keep the wheels of justice moving. 

In the recent case of Re One Blackfriars Limited [2020] EWHC 845 (Ch) (19 March 2020) Humphries 

Kerstetter sought a ruling on adjournment of a trial set to last five weeks with evidence from factual 

witnesses and thirteen expert witnesses.  

Citing recent Covid-19 legislation (particularly the Coronavirus Act 2020 and the Coronavirus Regulations1) 

as well as the court’s ‘Remote Hearing Protocol’2 and the decision by Teare J in National Bank of Kazakhstan 

and Others v Bank of New York Mellon and Others,3 John Kimbell QC held that the trial should go ahead. 

Practice Direction 51Y supports courts wishing to proceed on a fully remote basis even with a complex 

commercial trial and mandates that these proceedings are recorded. We look at the practicalities.  

How do you arrange a virtual trial?  

In these times, difficulties with electronic working4 and practical issues such as ensuring everyone involved 

in the trial has sufficient bandwidth, as well as the experimental nature of such a trial, are challenges which 

the legal community must work together to overcome in an increasing number of cases across the country.  

The courts have been instructed to be proactive regarding remote hearings. They will make suggestions to 

the parties, who will then have the opportunity to file submissions online if they wish to propose a different 

solution. A directions hearing or Case Management Conference will usually be necessary to enable the court 

to decide the best approach and discuss the practical implications,  for example, concerning the specific 

locations of each participant, broadband width, vulnerability of participants to Covid-19, IT hardware, and 

particular needs such as translation during trial. 

Bundles 

How is it different?  

Paper bundles remain the norm. While it has been possible to use electronic bundles for some time now,5 

physical copies are often preferred as the ‘safer option’, with e-bundles the exception rather than the rule. 

Indeed, even when e-bundles are agreed, the courts, counsel and solicitors generally call for physical copies 

too. This is now changing. 

In the era of Covid-19 however, hard copy bundles are not fit for purpose. As most law firms’ offices are shut 

and remote management of paper bundles is difficult even with external outsourced printing, files for larger 

hearings have become more or less impossible to produce (before even considering law firms’ requirement 

to observe ‘social distancing’ and the geographical spread of those requiring the bundles).  

What do you need? 

An electronic bundle is essentially an electronic replica of the trial bundle. In practice, this means a combined, 

paginated and searchable PDF file for each of the volumes to be referred to at trial. For smaller trials, where 

 
1 Health Protection (Coronavirus, Restrictions) (England) Regulations 2020, S.I. No. 350. 
2 Protocol regarding Remote Hearings – https://www.judiciary.uk/wp-content/uploads/2020/03/Remote-
hearings.Protocol.Civil_.GenerallyApplicableVersion.f-amend-26_03_20-1-1.pdf 
3 [2020] EWHC 916 (Comm). 
4 See, for example the problems with digital bundles as outlined in Invista Textiles UK Ltd v Botes [2019] EWHC 58 (Ch) (21 January 2019) at [72]. 
5 Since the introduction of Practice Direction 51O in November 2015. 

https://www.judiciary.uk/wp-content/uploads/2020/03/Remote-hearings.Protocol.Civil_.GenerallyApplicableVersion.f-amend-26_03_20-1-1.pdf
https://www.judiciary.uk/wp-content/uploads/2020/03/Remote-hearings.Protocol.Civil_.GenerallyApplicableVersion.f-amend-26_03_20-1-1.pdf
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a document management system is not being used (more on this later), the index of each volume should be 

hyperlinked to each document in the set to ensure easy navigation. These are all relatively easy (if time-

consuming) things to accomplish in Adobe Acrobat Pro, so parties should make sure they have the requisite 

software and foresight to start preparing the documents as soon as the trial bundle is finalised. 

For larger-scale and more complex trials, law firms will enlist the services of specialist document managers 

to take control of the trial bundle and its documents.  Setting up for a virtual trial is both time-intensive and 

technically demanding for the lawyers as well as the external service providers such as a disclosure platform 

provider and an e-bundle provider.  In addition to documents, external providers will provide expertise for 

setting up and technical support (when disaster inevitably strikes), as well as control the content shown on 

videoconferencing screens, provide a ‘page turner’ to make sure the court is being shown the right document 

simultaneously and train each participant in advance.  

There are two well-known players in this field: Opus 2 and Xbundle. Opus 2 can be said to be the market 

leader (and are a well-known and court-approved transcriber), but no one has ever conducted a full-scale, 

lengthy fully-integrated virtual trial in the High Court before, so all technology is untested at this level. 

Furthermore, due to potentially massive demand and a limited supply, it is likely that these companies will 

have limited capacity, so an early commitment to these companies, plus realistic expectations (not least of 

significant additional legal costs as well as IT expenses), will be required.  

Witness evidence – factual and expert 

Up to this point, VCF was generally only used where a witness was based outside the jurisdiction and it would 

be impractical for them to testify in court. In such circumstances, in order to ensure the integrity of the 

evidence and maintain practices such as swearing the oath on a holy book, testimony would typically take 

place in an independent location and under supervision by counsel. With the pandemic ensuring that 

everyone in the UK and most other countries are under enforced lockdown, providing either supervision or 

a neutral venue is not realistic. The courts have relaxed their approach to deal with the issue of lockdown, 

issuing new guidance on oathtaking6 and encouraging individuals to use their homes as a surrogate 

courtroom.7 

What do you need? 

The court’s guidance on videoconferencing is very flexible, allowing for a range of providers, subject of 

course to the parties’ and court’s approval.8 The main providers (Skype for Business, Microsoft Teams, Zoom) 

all broadly offer the same service for the same cost, so the platform chosen is generally chosen by the 

provider of VCF services to the trial. Zoom has been criticised over security issues (including but not limited 

to a lack of end-to-end encryption)9, which may be relevant when deciding which provider of services to use. 

This issue was dealt with in National Bank of Kazakhstan and others by providing each speaking party with 

iPads with the software pre-installed, so they did not have to install the software on their computer. Sparq is 

a provider which claims to manage the videoconferencing element of a remote trial in this way.  

Regardless of the chosen streaming platform, there are a wide range of variables that can affect a videocall’s 

success. To ensure a high-quality transmission it is suggested that at a minimum, participants should have a 

 
6 https://www.gov.uk/guidance/hmcts-telephone-and-video-hearings-during-coronavirus-outbreak#oaths-and-affirmations 
7 See PD 51Y. 
8 https://www.judiciary.uk/wp-content/uploads/2020/03/Remote-hearings.Protocol.Civil_.GenerallyApplicableVersion.f-amend-26_03_20-1-
1.pdf 
9 See, for example https://www.theguardian.com/technology/2020/apr/02/zoom-technology-security-coronavirus-video-conferencing 

https://www.gov.uk/guidance/hmcts-telephone-and-video-hearings-during-coronavirus-outbreak#oaths-and-affirmations
https://www.judiciary.uk/wp-content/uploads/2020/03/Remote-hearings.Protocol.Civil_.GenerallyApplicableVersion.f-amend-26_03_20-1-1.pdf
https://www.judiciary.uk/wp-content/uploads/2020/03/Remote-hearings.Protocol.Civil_.GenerallyApplicableVersion.f-amend-26_03_20-1-1.pdf
https://www.theguardian.com/technology/2020/apr/02/zoom-technology-security-coronavirus-video-conferencing
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bandwidth of 1.5 MBPS in both directions.10 This should be subject to robust and frequent testing by the VC 

provider. If a person is in a remote location away from even low-speed internet, they should be shown how 

to hotspot from a smartphone (and if they do not have a smartphone with ‘hotspotting’ capabilities, they 

should be provided with a dongle).  In advance of the session, participants should also test that they have the 

requisite room lighting and headsets and microphones of an appropriate quality (if you can source these in 

the market at the moment – this is a real issue in May 2020 with an apparent run on such hardware globally). 

If a provider is engaged, this should be handled by them.  

There is also the potential for witnesses to disrupt proceedings if they happen to join the videoconference 

too early; if there are multiple witnesses, they could disrupt the cross-examination of the other. This issue 

can be resolved relatively easily, by creating a virtual lobby (in National Bank of Kazakhstan and others, this 

was managed by Sparq) in which witnesses would queue before being summoned to give evidence. 

Another area of concern is the communications during trial between solicitors and counsel, allowing 

instructions to be given to counsel quickly, and in real time. This is anticipated to be relatively easily resolved, 

with elbow nudges and notes and whispers replaced by a series of Whatsapp messages or similar. As with 

virtual bundles, this has the potential to be superior to the old version, with a written record of the 

instructions given to counsel in the moment. 

Conclusion and further thoughts 

While most lawyers would not dream of opting for this untested and experimental approach in normal times, 

the pandemic, and the court’s approach, means that we should expect to see more and more technological 

solutions to enable remote trial with inevitable initial hurdles in the technology ironed out and a (relatively) 

streamlined process developed by those participating in this enterprise. 

In the longer term domestic and potentially more so cross-border litigation may become easier to manage 

and more efficient. Instead of moving court dates around individual participants’ timetables, participants will 

be expected to act more flexibly and book their own time around the court’s.  
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10 Remote Access Family Court Guide at paragraph 5.5, cited approvingly in Re One Blackfriars [2020]. 

http://www.humphrieskerstetter.com/
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