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Introduction 

There have been varying reports and investigations in the media recently about the origins of the Covid-

19 coronavirus, in particular whether it originated in a food market or a laboratory.  

This article takes no position on how the Covid-19 virus came into existence. It is intended to set out some 

considerations facing states evaluating the legal position in the hypothetical situation in which verifiable 

evidence emerges confirming the origins and spread of the virus.  

The following is a summary of recent reporting on the origins of the Covid-19 virus that is included here 

only for the purpose of illustrating potential legal avenues that states may wish to consider.   

The theories 

The stated position of the People’s Republic of China is that the virus was the consequence of the natural 

merger of a coronavirus found in fish and another found in a species of horseshoe bat, an event that is said 

by Beijing to have occurred spontaneously at a wet seafood market in Wuhan, at which wild animals are 

kept and killed for food, and which in legal terms could be characterised as an “Act of God”. Yet questions 

have been raised as to why China waited weeks to inform the world that a deadly virus was coming and 

why it punished individuals who spoke about it publicly.  

The United States Secretary of State Mike Pompeo stated in a recent interview with ABC News that “I can 

tell you that there is a significant amount of evidence that [the Covid-19 virus] came from that laboratory in 

Wuhan” without going into specifics.1 It has been noted that Botao Xiao, a virologist at the South China 

University of Technology and formerly a post-doctoral research fellow of Harvard Medical School, 

recently published a paper together with a colleague Lei Xiao saying that, “according to municipal reports 

and the testimonies of 31 residents and 28 visitors, the bat was never a food source in the city, and no bat was 

traded in the market”.2 The Lancet has reported that the first person to get sick with the virus had no 

connection with the market at all. But Botao Xiao has more recently told the Wall Street Journal that he 

has withdrawn his paper because he had no direct proof of the facts on which it was based. 

Just 300 metres from the fish market, a researcher at the Wuhan Center for Disease Control and 

Prevention is reported to have previously been splashed with bat blood and bat urine in separate 

incidents whilst researching coronaviruses at a laboratory that collected bats for research purposes.3 He 

self-quarantined for 14 days on each occasion. The laboratory is sited adjacent to the Union Hospital 

where the first group of doctors was infected with the virus. A little further away, but still less than a mile 

from the market, is another laboratory called the Wuhan Institute of Virology, part of the Chinese 

Academy of Sciences, that also works on bat viruses and reported last year that “a large number of new bat 

and rodent viruses has been discovered and identified”. The purpose of this government laboratory was, 

“taking bat as the research object”, to “answer the molecular mechanism that can coexist with Ebola and SARS-

related coronavirus for a long time without disease”. Shi Zhengli, the head of this laboratory who together 

with her colleague Cui Jie is known for having identified that SARS originated in bats, was called in to 

investigate. The Scientific American, in an article first published on 11 March 2020, reports: “If 

1 ABC News, This Week, Interview with US Secretary of State Mike Pompeo, 3 May 2020. 
2 Mail Online, 16 February 2020 updated 18 February 2020. 
3 Mail Online, ibid. 



2 

coronaviruses were the culprit, she remembers thinking, could they have come from our lab?” She later posted 

the following comment: “I swear with my life, [the virus] has nothing to do with the lab.” 

It has also been widely reported4 that delays and attempts to suppress information about the virus 

allowed the virus to spread before other states could take defensive measures. 

Claims by states 

The ILC Articles on State Responsibility5 set out the basic principles of how states can be held responsible 

for their acts and acts attributable to them including acts of state organs and acts of third parties 

exercising elements of governmental authority. In order to be liable under public international law there 

must be an “internationally wrongful act”. Whether an act is internationally wrongful is determined entirely 

by international law without reference to municipal law. That means that, in order for China to be liable 

for the acts giving rise to the spread of the virus, it would be necessary to identify an obligation that China 

owes in international law to the claimant state that was breached by China. The two main sources of such 

international obligations are treaties and customary international law.  

First, treaties. 

China is a signatory along with all but a few countries to the Biological Weapons Convention of 

1972.6 Article 1 of the convention provides that each state party undertakes never in any 

circumstances to develop, produce, stockpile or otherwise acquire or retain microbial or other 

biological agents or toxins, whatever their origin or method of production, of types and in 

quantities that have no justification for prophylactic, protective or other peaceful purposes. A 

claim for breach of this treaty obligation could be brought by any other state party to the 

convention by means of a complaint under article 6 to the Security Council of the United Nations. 

Under article 7 a state found to be in breach is required to provide assistance to any endangered 

state requesting it. It would be a stretch, however, to describe an accidentally created new 

coronavirus as a form of biological weapon without evidence that its creation occurred in 

circumstances other than of pure research. 

There is potentially a jurisdictional basis for claims before the International Court of Justice under 

article 75 of the World Health Organisation Constitution7. Such claims could not be in relation to 

the original creation and release of the virus, but in relation to how China dealt with the 

emergence of the pandemic, specifically in relation to the withholding of information from other 

states. Any such claim would need to specify what information was withheld from the claimant 

state and how the disclosure of that information would have prevented specific loss. The most 

promising basis for a claim is article 63 which provides that each member state shall communicate 

promptly to the WHO important laws, regulations, official reports and statistics pertaining to 

health which have been published in the state concerned. There is reported to be evidence of 

China having failed to communicate reports concerning the infection of medical staff and data 

 
4 See, for example, The New York Times, 1 February 2020. 
5 https://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf. 
6 https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/450. 
7 https://www.ejiltalk.org/taking-china-to-the-international-court-of-justice-over-covid-19/. 

https://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/450
https://www.ejiltalk.org/taking-china-to-the-international-court-of-justice-over-covid-19/
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which could have been helpful in formulating other member states’ responses to the pandemic. 

This route could potentially provide a gateway to a financial claim against China. 

Second, customary international obligations. 

It would be necessary to establish two distinct elements for a claim to be brought by one state 

against another state before the International Court of Justice: state practice and opinio juris. State 

practice must be shown by evidence that states have generally conducted themselves consistently 

with the alleged international customary norm. Opinio juris means that states have so conducted 

themselves under the apprehension that there is a legal obligation to do so. ILC draft articles are 

intended to be codifications of customary international law and are generally accepted as 

authoritative statements of opinio juris but do not of themselves establish state practice. The ILC 

uses draft articles when it is recommending the adoption of a convention and other forms 

including draft principles when it wishes to put forward non-binding guidance.8 Draft ILC articles 

probably qualify as putative statements of customary international norms. The same might be true 

of draft principles, although it might be more difficult to establish that draft principles rise to the 

level of customary international law. Whilst there are two ILC documents9 that are potentially 

useful as sources of customary international obligations, these are not considered further in this 

note because such claims cannot be brought against China due to China not having made a 

declaration10 recognising the jurisdiction of the ICJ under art 36 of the ICJ statute.11 

Claims by persons other than states 

A claim against China cannot be made by persons other than states unless there is a specific treaty giving 

standing in international public law to other persons to bring claims against states. Such treaties are 

generally limited to investment and human rights treaties which have no application on these assumed 

facts. 

There have been reports of a number of such lawsuits including a $20 trillion domestic claim against China 

in Texas12, in which allegations are made of breach of US laws as well as international treaties relating to 

biological weapons. However, that can only be a publicity stunt because China will undoubtedly not 

submit to the jurisdiction of a US court and the claim will fail for want of jurisdiction and sovereign 

immunity. 

 
8 https://legal.un.org/ilc/methods.shtml. 
9 The first is the draft articles on Prevention of Transboundary Harm from Hazarous Activities 

(https://legal.un.org/ilc/texts/instruments/english/commentaries/9_7_2001.pdf). These deal with state obligations to prevent harm to other 
states and have useful definitions in article 2 about harm and hazardous activities. They concern activities with a high probability of causing 
significant transboundary harm and or a low probability of causing disastrous transboundary harm. This could include failure to take steps to 
prevent the creation of the virus in the first place or the failure to halt its spread to other states. However, they contain a specific proposed 
dispute resolution mechanism in the form of a fact-finding commission. To employ the articles to make a claim for breach of a customary 
international law norm it would need to be shown that the prevention standards rose to the level of customary international law, circumventing 
the dispute resolution mechanism, which would be very difficult. The second ILC document which appears to be more on point for a damages 
claim for harm caused by the spread of the virus is the draft Principles on the Allocation of Loss in the Case of Transboundary Harm Arising Out of 
Hazardous Activities (https://legal.un.org/ilc/texts/instruments/english/commentaries/9_10_2006.pdf). Unfortunately, these are only principles 
which means that the commission did not recommend that they be adopted into a binding convention and therefore it will be more difficult to rely 
on them as customary international norms. However, they contain useful obligations like the obligation in Principle 4 for each state to ensure 
prompt and adequate compensation for victims of transboundary damage caused by hazardous activities within its territory. This would appear to 
extend to all hazardous activities that cause transnational harm even if the activities themselves were not attributable to the state. The breach 
would be failure to ensure adequate compensation. As the ILC did not intend them to be binding, there is no dispute resolution mechanism. 
10 https://www.icj-cij.org/en/declarations. 
11 https://www.icj-cij.org/en/statute. 
12 https://www.theweek.in/news/world/2020/03/24/20-trillion-lawsuit-in-us-against-china-for-using-covid-19-as-biological-weapon.html. 

https://legal.un.org/ilc/methods.shtml
https://legal.un.org/ilc/texts/instruments/english/commentaries/9_7_2001.pdf
https://legal.un.org/ilc/texts/instruments/english/commentaries/9_10_2006.pdf
https://www.icj-cij.org/en/declarations
https://www.icj-cij.org/en/statute
https://www.theweek.in/news/world/2020/03/24/20-trillion-lawsuit-in-us-against-china-for-using-covid-19-as-biological-weapon.html
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Conclusion 

Regardless of the facts that emerge, it remains to be seen whether there exists the political will for other 

states to pursue claims against China in circumstances in which China is, and will undoubtedly continue to 

be, one of the most powerful economies in the post Covid-19 world. 

NOTE: The views expressed in this article do not constitute legal advice and are personal to the author. 
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